
Minutes of the Regular Meeting of the Planning Board of the Village/Town of Mount Kisco held on 
Tuesday, July 9, 2019 at 7:37 pm in the Frank J. DiMicco Board Room, Village Hall, 104 Main Street, 

Mount Kisco, New York 
 
Members Present: Doug Hertz, Chairman 

John Bainlardi, Vice Chairman 
   Ralph Vigliotti 
   William Polese 
   Crystal Pickard 
    
Members Absent: Michael Bonforte 
   John Hochstein 
 
Staff Present:  Jan K. Johannessen, Village Planner 
   Anthony Oliveri, Village Engineer 
   Peter J. Miley, Building Inspector 
   Whitney Singleton, Village Attorney 
 

Chairman Hertz stated alright, welcome everyone, this is the Mount Kisco Planning Board, this is Tuesday, 
July 9, 2019 and we’ve just concluded work session and this is our regular meeting.  And we’re going to 
start with have minutes from February 25th and May 28th.  I note we do have a quorum for both of those 
sets of minutes.  So assuming that everyone has given any comments to the Secretary, will someone make a 
motion that we approve those minutes? 
 
Mr. Bonforte stated Chairman, I’ll make the motion to approve the minutes. 
 
Chairman Hertz stated thank you very much, will anyone second that? 
 
Mr. Bainlardi seconded the motion. 
 
UPON ROLL CALL VOTE: 
 
  Mr. Bonforte  - aye 
  Mr. Bainlardi  - aye 
  Mr. Hochstein - abstain 
  Ms. Pickard  - aye 
  Mr. Polese  - aye 
  Chairman Hertz - aye 
 
The motion carried by a vote of 5 to 0. 
 
Chairman Hertz stated alright, the next item on the agenda is a public hearing for Milton Torres, Tipsy 
Taco, 487/489 Main Street.  This regards a wetlands permit and additionally outdoor dining. 
 
Mr. Miley stated special permit for outdoor dining. 
 
Chairman Hertz stated special permit for outdoor dining, thank you very much. We’ll note that this was 
properly noticed, we have copies of those and while you get set up I’ll just ask that the Planner introduce 
this application and the public hearing, Jan? 
 

A. Milton Torres/Tipsy Taco – 487/489 Main Street 
 PB2019-0372, SBL 80.57-3-2 
 Site Plan and Wetlands 
 
Mr. John Caro from Carl Gimms’ office was present. 
 
Jan Johannessen stated for the proposed use, Tipsy Taco located at 487 Main Street, the space was 
previously approved for restaurant use for approximately 84 seats.  The applicant is proposing to occupy 
the space as a restaurant and install an outdoor patio area on the side of the building for outdoor seating.  
The patio is in the wetland buffer, the buffer extends from the brook that runs through Leonard Park.  The 
application requires site plan approval, wetland permit, and special use permit for outdoor seating over 10 
seats.  The application has been before the Board once before on a conceptual level, the Board provided 
some comments at that meeting, Staff provided comments at that meeting.  Some modifications have been 
made to the plan but the general feeling is that the majority of the comments have not yet been addressed. 
 
Chairman Hertz stated thank you, thank you Jan.  We’re still having some technical challenges, there we 
go. 
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Jan Johannessen stated also mention that the application requires a variance from the ZBA for development 
coverage.  They are currently exceeding the development coverage requirement and the outdoor patio will 
exacerbate that condition. 
 
Chairman Hertz stated alright.  Will you introduce yourself please? 
 
Mr. Caro stated I’m John Caro, I’m with Carl Grimm’s office. 
 
Chairman Hertz stated is that… 
 
Mr. Caro stated so since the last meeting that you had, the conceptual meeting if you will, we had added as 
you requested a trash receptacle, a 30 inch fence going around the terrace area and we’ve also added some 
plantings to the area around the terrace, so there’s going to be some [inaudible]. I’m trying t change pages 
here, I’m not really thoroughly familiar with the computer here, I don’t know exactly how to use this. 
 
Mr. Miley stated you got it?  You good? 
 
Mr. Caro stated I’m still getting the same sheet. 
 
Computer usage discussion. 
 
Mr. Caro stated I have a paper copy, is that okay? 
 
Mr. Bonforte stated well, we have copies of what was submitted. 
 
Mr. Caro stated this is actually revised. 
 
Mr. Bonforte stated then please pass it forward. 
 
Chairman Hertz stated so what you’re telling me is that this has not been submitted yet? 
 
Mr. Caro stated no. 
 
Chairman Hertz stated is there a reason? 
 
Mr. Caro stated well actually I thought we could bring it to the meeting, I thought that would be okay, 
sorry. 
 
Chairman Hertz stated anyway, you’re going to have use the microphone, sorry. 
 
Mr. Caro stated well it’s just that we had added some plantings as was requested, we added some plantings 
to the outside of the terrace. 
 
Chairman Hertz stated that was not what was requested but okay.  So, with all due respect, you know 
you’ve done your public noticing so we’ve opened the public hearing but we have none of the information 
that was requested of you.  There are, you met with Staff, they provided you with a detailed list of items 
that had to be accomplished, virtually none of those things have been accomplished.  You were last before 
us months ago, you’re providing documents tonight that no one’s seen before, there is a submission 
deadline that applicant’s are supposed to meet so we can review these things and know whether or not they 
are [inaudible] or not or they met the information.  I’ll start to go through some of these things, you list 
something as pervious concrete pavers but they’re sitting over compacted item 4, which makes them 
impervious.  We had requested at the first, at the conceptual meeting there was a whole discussion that the 
exterior around the brook, we were going to do enhanced wetland plantings, there was going to be a whole 
landscaping plan for that, I see none of that.  I see a couple of items sitting around the patio, there’s a trash 
receptacle listed next to the terrace but what we had talked about was not that trash receptacle but the actual 
concrete, but the trash receptacle for the building… 
 
Mr. Caro stated that’s on the old type plan in the corner of the parking lot… 
 
Chairman Hertz stated right so… 
 
Mr. Caro stated I thought you wanted an additional trash receptacle outside the building, so people could 
put, if they have anything, they could put it there before they left the terrace. 
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Chairman Hertz stated maybe Staff had indicated that but that’s not typically what we’ve been looking for, 
I assume that that’s a full service area, so I assumed that there’s going to be full service there and that those 
areas would be bussed.  There’s no information about lighting, you’ve indicated a fence but there’s no 
detail about it, we have no idea what it looks like, how it’s going to operate.  It’s just item after item after 
item of things that have been requested that you met with Staff on that simply aren’t here.  We, if this is a 
public hearing about how you’re going to impact the wetland buffer, none of the information that’s pertnant 
to that sits here, you currently have an impervious patio that’s listed as pervious in the wetland buffer.  
You’ve made a, you made a presentation to this Board that you would be doing enhanced wetland plantings 
that would include the proper native plantings and that we would enhance the area you know, around the 
stream, I see not a word about that in this application.  There’s some, in your sketch that you handed us 
tonight that no one, that Staff has not had a chance to review, I see some indications of some ornamental 
grasses and that’s about it.  So I think you have a, I don’t understand why after the months and months it’s 
taken to notice this, that you haven’t bothered to kind of do the rest of the work that you met with Staff and 
agree to do and that we agreed that we needed to make this a valuable time.  You know we sit here and we 
volunteer our time and if these applications are incomplete it doesn’t do you any good and it doesn’t do us 
any good.  So I’m going to suggest that you go back, go back to the notes that I hope you took when you 
met with Staff and you comply with their comment letters and provide the details that still missing.  We 
will keep your public hearing open and we will put you on the next available meeting.  Michelle, the next 
meeting is…? 
 
The Secretary stated August 13th. 
 
Chairman Hertz stated and the submission date is? 
 
The Secretary stated July 23rd. 
 
Chairman Hertz stated so these papers and all the other relevant missing data should be in by that date so 
that Staff can have a proper time to review that, provide memos to you and to us and determine if you have 
any questions as to what information is missing or how to make that compliant, please give a call over to 
the building, talk to Michelle, she’ll put in touch with Peter and with Jan and with Anthony.  But we’re just 
not there, so… 
 
Mr. Caro stated I have another question then, with reference to the Zoning Board of Appeals, they are, I 
guess waiting for something from you for them to be able to act… 
 
Chairman Hertz stated and we’re waiting for something from you so that we can act. 
 
Mr. Caro stated okay. 
 
Jan Johannessen stated just to clarify that point, the Planning Board application is not subject to SEQRA, 
it’s a Type II action.  The ZBA variance is subject to SEQRA, you need to complete a Short Form EAF, 
submit it to the ZBA, they can handle SEQRA on their own in an uncoordinated review.  The Planning 
Board application, again, is not subject SEQRA, so [inaudible] Planning Board, so there is nothing that the 
ZBA needs from the Planning Board from a SEQRA standpoint. 
 
Mr. Caro stated okay, so that means that they could potentially vote on this at the next meeting. 
 
Jan Johannessen stated they could but I point out that the development coverage analysis is incorrect.  The 
site plan indicates that there’s not change in development coverage.  We know that there is because of the 
patio.  The development coverage calculation worksheet is just, it’s off by several thousand square feet. 
 
Mr. Caro stated really? 
 
Jan Johannessen stated yeah, so, you know you’re at 96% existing development coverage.  It’s identified on 
the plan, I believe that’s correct or 86%, that was identified on the original site plan of record that Insite 
Engineering prepared a couple of years ago of the site.  We know that that’s going to change because of the 
outdoor patio so you should provide that change in your zoning table.  That number should be consistent 
with your development calculation worksheet that was [inaudible] to your application. 
 
Mr. Caro stated alright. 
 
Chairman Hertz stated I mean you know, unfortunately the information is incomplete and/or inaccurate so 
we really can’t move this forward. And you know, there are submission deadlines, they are well publicized.  
So I would ask that you do the things necessary to let us do our job. 
 
Mr. Caro stated okay. 
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Chairman Hertz stated thank you very much.  So you’ll be put forward on the next agenda… 
 
The Secretary stated August 13th. 
 
Chairman Hertz stated August 13th for continuation of this public hearing.  Alright, the next item on the 
agenda is Eugene Gilyard, 89/87 Maple Avenue. 
 

B. Eugene Gilyard – 89 (87) Maple Avenue 
 PB2019-0373, SBL 69.80-5-13 
 Site Plan 
 
Mr. Peter Kurth of PK Architects was present. 
 
Mr. Miley stated do you need help with it? 
 
Chairman Hertz stated alright, so this a conceptual application, Jan would you be the right person the 
introduce this? 
 
Jan Johannessen stated I suggest Peter, he’s got the history. 
 
Mr. Miley stated sure. 
 
Chairman Hertz stated Peter, would you mind? 
 
Mr. Miley stated not at all. 
 
Chairman Hertz stated thank you. 
 
Mr. Miley stated I apologize, I was out last week and wasn’t able to prepare a memo but met with owner 
several times and had several meetings with architect as well.  So this consists of two properties on one 
parcel, I’m just going to shoot from my memory and the parcel, excuse me, the building structure on the 
right consists of a delicatessen and once also consisted of a personal service barber shop.  That since has 
changed, they now have a delicatessen which is utilizing the right and left side, for what I assume possibly 
storage and the owners can clarify that.  Above the delicatessen is an office space that was converted to an 
unlawful rooming house, at one point they did have a CO for professional office, medical, that was 
changed, I would guess probably about three years ago to a rooming house, does not have a CO. 
 
Chairman Hertz stated and so the prior use has lapsed, is that correct? 
 
Mr. Miley stated that’s correct, yeah, it’s been over a year.  In addition, you have a two and a half story 
frame building north, on the same parcel, which consists of a three family multiple dwelling, that does have 
CO for a three family dwelling.  So you have essentially two structures, one parcel, noncomplying and 
nonconforming with regard to the uses, the three family in RT-6 is a one and two family zoning district 
which doesn’t allow residences over business but you have an existing business that’s been there for some 
time.  The deli also having a Certificate of Occupancy and a noncompliant building with regard to 
dimensional setbacks and the size of the lot and a number of other factors that make it noncomplying and 
also nonconforming with respect to the use that’s currently in the building.  That’s the best I can describe it, 
I’ll leave it to the applicant to… 
 
Chairman Hertz stated so if I can synopsize, if I have this right.  On the south building, we have a deli that 
has a CO… 
 
Mr. Miley stated correct. 
 
Chairman Hertz stated to occupy half of the space and we have a personal services… 
 
Mr. Miley stated a one time barber shop. 
 
Chairman Hertz stated a one time barber shop who’s use has… 
 
Mr. Miley stated changed. 
 
Chairman Hertz stated has changed so there’s, and that permit has lapsed. 
 
Mr. Miley stated and it is my understanding that the deli is now utilizing that space, correct. 
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Chairman Hertz stated okay, so that, so there’s not C of O for that other half of the first floor. 
 
Mr. Miley stated correct. 
 
Chairman Hertz stated which would then make it revert to it’s one and two family use.  And then the upper 
floor has no current C of O whatsoever? 
 
Mr. Miley stated they do have a CO, they have a CO for professional office, however… 
 
Chairman Hertz stated but the… 
 
Mr. Miley stated it underwent a change of use without proper approvals.  So that office space now becomes 
a nonconforming use and it’s exceeded a year, it’s no longer permitted. 
 
Chairman Hertz stated okay, so it’s no longer permitted because that use has lapsed. 
 
Mr. Miley stated correct. 
 
Chairman Hertz stated and the residential rooming house use on the second floor is not, is not permitted 
over a… 
 
Mr. Miley stated they have no approvals and it’s a permitted use. 
 
Chairman Hertz stated and they have no approvals whatsoever.  And then the residence to the north side of 
the property is a three family unit, residence in a one and two zone. 
 
Mr. Miley stated correct. 
 
Chairman Hertz stated but it does have a… 
 
Mr. Miley stated it has a three family. 
 
Chairman Hertz stated it has a CO for three families, okay.  Please. 
 
Mr. Kurth stated good evening, my name is Peter Kurth, I’m the architect representing Mr. Eugene Gilyard.  
I’m with his daughter Angie and we’re here to, this is our first meeting with the Board and we’re here to 
explain where we are and what we propose.  This application is in response to a very detailed letter dated 
October 9, 2018, where Building Inspector Miley outlined exactly what the owner of the property had to 
deem to bring the property up to 100% legal status.  Looking at the site plan and in that letter, it was 
requested that the owner secure a complete new survey of the entire property, which was done by Stanley 
Johnson.  Some of the history of the property, Mr. Gilyard tells me it goes back 40-45 years. I’ve only been 
working on this about six months.  It is my understanding that the northern building is a residential 
structure which is compliant with Town regulations.  Mr. Miley advised us that and is not part of this 
application so we assume that the northern building or the U-shaped building is fine as a residential 
building in good standing with the Town.  The lower building, as Mr. Miley explained is a building that is 
in question, that’s why we’re here.  The upstairs is now being used a boarding house, the downstairs is 
being used as a delicatessen.  When we were retained, the Town had no record whatsoever of even what 
this boarding house consisted of.  Mr. Gilyard told me that, he said it was I guess approved as some sort of 
office use, it was a methadone clinic, about how many years ago was that… 
 
Mr. Gilyard stated just about 40 years ago. 
 
Mr. Kurth stated 40 years ago.  That has since been changed and it is now in it’s current use being used as a 
boarding house.  Well, because the Town advised us and we’ve had many positive meetings with Mr. 
Miley and the Town consultants as to advise Mr. Gilyard as to how best to proceed.  What we still, the 
Town has no record of it, we wanted to document what was there, so why we don’t show them that.  By the 
way this is Paula Kurth, my computer assistant and wife.   
 
Chairman Hertz stated it does say existing. 
 
Mr. Kurth stated the existing plan as it was before it was decommissioned based upon the Town’s 
recommendations, was, there was a communal kitchen, there was a communal bath and there was series of 
basically weekly, monthly rental apartments.  We documented this so at least the Town has some sort of 
record as to what was there and showing that at least temporarily even though it was an improper use was 
consistent with Code in terms of egress and exit signs, et cetera.  Mr. Miley with various meetings with the 
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owner, advised him that this is not going to fly, it’s never going to be approved by your Board or any other 
Board.  So it was determined and Mr. Gilyard agreed that this would be decommissioned and be turned into 
an apartment, it happens to be proposed as a three bedroom apartment.  I explained to Mr. Gilyard that with 
a properly designed apartment, he could have the same rent or more with a single family apartment.  To my 
knowledge, this change would be consistent with the current zoning of a residential property and we 
prepared preliminary plans for this three bedroom apartment and if it was agreeable to the Board, we would 
go to the next step and that would be to preform, prepare construction plans suitable for permitting with the 
Building Department.  That’s the proposed remedy for the second floor.  For the first floor, its present 
configuration is roughly 2/3 commercial space used as a local deli along with the adjoined space which was 
at one time a barber shop or hair salon which Mr. Gilyard ran.  Town consultants advised us that while we 
have a C of O for the commercial space, there is no plan or even approval for the auxiliary space, the 
former hair salon.  What we are proposing with this application and it should be noted that currently the 
deli is using that salon space as part of it’s deli, its basically they’re storing stuff there.  And it is the intent 
of the applicant to combine the two space with the aggregate square footage to have the entire first floor be 
a legal delicatessen.  And Mr. Gilyard feels very strongly that this deli being there for 30 or 40 years, 
whatever is a tremendous value to the area and community that uses it.  So as we proceeded with that 
assumption, that led us to do the site analysis of what would be required to achieve that effect. 
 
Chairman Hertz stated so Mr. Kurth, I’m sorry, I’m just going to cut you short for a second, we have a 
dilemma here. 
 
Mr. Kurth stated I’m sorry? 
 
Chairman Hertz stated we have a dilemma here.  So as you may know, Town law does not allow… 
 
Mr. Kurth stated I’m sorry? 
 
Chairman Hertz stated Town law, Town code does not allow a residential unit above a commercial business 
in the RT-6 district.  And this Planning Board does not have the authority to waive that.  So you, what 
you’re proposing we don’t, we cannot approve, it’s not a question of whether we like it or not, we simply 
don’t have the authority to approve it.  So you have, from where I stand, you really have two choices… 
 
Mr. Kurth stated I’m sorry, okay, sorry. 
 
Chairman Hertz stated you can use the space, so you’ve, the applicant has abandoned the ability to use the 
upper story as a commercial space and has abandoned the ability to use half of the lower floor as 
commercial space.  So you can occupy one quarter of the building legally, as a deli and nothing else or you 
can convert the entire thing to residential.  Those are your only legal options, we think actually a very good 
option would be to make the lower floor apartment a garage space, because as you know the deli is 
extremely problematic for traffic on Maple [Avenue].  There are constantly traffic jams on Maple where a 
car is simply stopped to go in the deli and parked blocking the street or pulled up on the sidewalk or a truck 
simply stops there to make a delivery and everything backs up.  While you have a C of O for that, we can’t 
prevent that from happening we don’t have the statutory authority to allow you to expand it.  So it’s not a 
question of whether we like it or not, we simply don’t have the authority to allow them to expand it. 
 
Mr. Bainlardi stated this Board? 
 
Chairman Hertz stated this Board doesn’t.  It’s not a discretionary matter for us, nor can we allow a 
residential use above a commercial use in that district, it’s just something we don’t have the authority to 
allow. So, you’re choices to try to come up with something that actually complies with the zoning because 
we’re not allowed to promote an expansion of these nonconforming uses in this zone.  I mean, it’s not a 
question of whether we think we like it or the deli has historical, we simply have no authority to do what 
you’re asking. 
 
Mr. Kurth stated even though there is a C of O for the existing deli. 
 
Chairman Hertz stated you can run the existing deli in the space that it has a C of O for. 
 
Mr. Kurth stated so the issue is the adjoining space? 
 
Chairman Hertz stated the adjoining space and the space above it. 
 
Jan Johannessen stated the space above? 
 
Chairman Hertz stated the space above has been, has had its commercial use abandoned, therefore it reverts 
to residential because that’s what the zone allows.  And the space to the side has had its commercial use 
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abandoned and therefore it reverts to what the Zone allows.  So, at this point in time, the only thing that’s 
legal in there is half of the first floor.  So there’s a C of O for that, he has the right to operate it… 
 
Mr. Kurth stated he’s got 2/3 actually. 
 
Chairman Hertz stated whatever the size it is, he has the right to continue to operate that but we can’t 
authorize something that the Zoning Code says isn’t allowed. 
 
Mr. Kurth stated understood.  Can I ask this?  Is the Board comfortable with removing the boarding house 
in favor of a one family residence? 
 
Chairman Hertz stated on the entire site? 
 
Mr. Kurth stated no, just for the second floor. 
 
Chairman Hertz stated like I said we don’t have the authority, it doesn’t matter whether we like it or not.  
We don’t have the authority to approve it.  It’s not, against the zone. 
 
Mr. Bainlardi stated can you just clarify, I’m not clear on why it’s not permitted. 
 
Chairman Hertz stated I’ll give this over to Counsel. 
 
Whitney Singleton stated there’s a provision in our Code, 110-34 A. And it says that in the case of a lot 
containing a nonconforming residential use in a nonresidential district, which we don’t have [inaudible] 
you can’t not increase, however in the case, let me see, or a nonconforming, nonresidential use in a 
residential district, which is what we do have.  Any proposed new use or increase in the size of said use on 
any portion of the lot which new use or increase in the size of said use is not accompanied by the total 
elimination of the existing nonconforming use shall be deemed an enlargement and an extension of an 
existing nonconforming use.  So you cannot propose something upstairs without completely eliminating the 
nonconforming commercial use downstairs. 
 
Mr. Kurth stated so if I understand you correctly, the proposed legal solution would be to have one family 
upstairs, one family downstairs. 
 
Chairman Hertz stated that would be a… 
 
Whitney Singleton stated a proposed legal use would be a two-family home.  How you chose to do that 
would be up to you. 
 
Mr. Kurth stated excuse me? 
 
Whitney Singleton stated how you chose to demise the space, would be up to you. 
 
Mr. Kurth stated well one option would be one family upstairs and one family downstairs. 
 
Chairman Hertz stated yes. 
 
Whitney Singleton stated and that’s to the extent that the balance of the use on the lot, your characterization 
of what’s going on the northern portion of the lot, as it being in isolation of the rest of the lot, I don’t agree 
with that assessment. 
 
Mr. Kurth stated well that’s what we were told. 
 
Whitney Singleton stated well whether you were told that or not, the site itself, the entirety of the site is 
under review, so we don’t just look at you know, what’s on the southern portion or the northern or western 
portion.  And I understand that they’re, and I completely understand that this used to be part of Downtown 
Mount Kisco before the relocation of the railroad.  However, there are limitations on what this Board has 
the ability to do and they can’t grant the relief that you’re looking for and quite frankly, if you kind of work 
the next steps, the Zoning Board can’t grant it either.  My understanding is that the Gilyard family 
purchased this from Hicks, correct, in 1994?  As such, the zoning was in place at that time and it becomes a 
self-create hardship under the state law, a use variance cannot be granted.  So now we have to evaluate the 
entirety of the site and what should be done and I know that there was some constructive comments made 
during our work session that you probably didn’t hear.  But there were some constructive comments made 
by the Planning and the Building Inspector as to how to potentially approach this and my suggestion would 
be to pursue that even further as far as an application.  Because I do believe that you have tremendous 
amount of frontage in this area, while you may not have enough square footage for a subdivision, at least a 
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subdivision for a substandard lot would be an area variance which is achievable.  It’s a use variance you 
really can’t pursue, so that’s going to involve laying out the site, what variances are involved, what 
variances are not involved, what uses are being proposed in the two buildings, are they compliant, are they 
not compliant?  Can they be deemed preexisting nonconforming with regard to the three family and two 
family zone?  So those are things that you can look at and I understand you’ve had a number of meetings 
already but this is not, you know, not the creation of anyone in this room but this is a thorny issue and it’s 
going to require some laying out of some uses to minimize the number of variances to make sure that those 
variances are area variances and not use variances. 
 
Mr. Kurth stated understood. 
 
Whitney Singleton stated I think what the Planning Board, if I can characterize what the Planning Board is 
saying is it doesn’t really matter, they’re just giving you the visceral reaction as far as it being a conceptual 
review but it’s not that they’re opposed to any of this, they’d like to see the use be zoning compliant and I 
think that that’s something that we can achieve.  How you choose to pursue it, is up to you and in 
consultation… 
 
Mr. Kurth stated well you mention two options… 
 
Chairman Hertz stated yeah I think there are a number of ways to approach this. But you can either do what 
I don’t think you want to do which is run the deli with nothing else in that building because all those uses 
have been abandoned or you can make it a residential property. 
 
Mr. Kurth stated so it’s either, let me explain this, either deli only, nothing upstairs… 
 
Chairman Hertz stated and nothing to the side. 
 
Mr. Kurth stated or a residence, first floor and second floor. 
 
Chairman Hertz stated correct, it’s a single-family and two-family zone.  So you can run that, rent that 
building as a one family house or a two-family house and I say that with the caveat that Counsel mentioned 
which is that there are two residence on a single site that has, that’s a two family zone, so in theory you’re 
already looking at four or five residence in something that’s supposed to only carry two.  So that is the 
suggestion of perhaps subdividing so at least you have a two family residence, one two-family residence 
per lot and it would allow and it would bring more, possibly bring more value to the lots because they’re 
not tied together then.  And perhaps the three-family C of O or preexisting use might survive that 
subdivision but those are the, I think that’s what you have to layout.  I mean those are the legal options 
from what we see… 
 
Mr. Bainlardi stated can we just be careful about how.  I’m uncomfortable that we’re offering legal advice 
here… 
 
Chairman Hertz stated yeah, this is not legal advice.  This is where, I’m concerned that we cannot approve, 
we can’t really entertain this application because we don’t have the authority to approve it. 
 
Mr. Kurth stated that’s understood. 
 
Mr. Bainlardi stated then what I would suggest to you, is if this were my property, I’d seek legal counsel 
and I’d go through this with a fine tooth comb and I would make my own determinations as to what I think 
is legal and what is not legal.  And then I proceed from there, to kind of do this the way you’re doing it, in 
my opinion not the prudent way to proceed. 
 
Mr. Kurth stated so its really a legal matter? 
 
Mr. Bainlardi stated you have a lot of legal questions here.  Now Counsel here, who we all think very 
highly of, has made statements, he may be 100% correct, I don’t know if he is or not.  You know, this is not 
a knock on our Counsel, you know, he hasn’t been asked to go and review this and research it and see to 
what extent you can apply for a use variance… 
 
Mr. Kurth stated no, we appreciate his views. 
 
Whitney Singleton stated I will agree with the Vice Chair.  Retaining counsel would be very helpful 
[inaudible]. 
 
Mr. Kurth stated I’ve suggested that to Mr. Gilyard. 
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Mr. Bainlardi stated now if, just one further, if you wanted to take the path of least resistance, which is 
always a possibility… 
 
Mr. Kurth stated we would like to do that. 
 
Mr. Bainlardi stated you’ve had a couple of suggestions here but I think in the end, you’re going to evaluate 
for yourselves what the economic impact of what those decisions are before you give up what rights you 
may or may not have.  And we’re not and I think you know essentially, we’re not really in a position here 
to tell you definitely what your rights are and what your rights are not. 
 
Mr. Kurth stated understood. 
 
[Inaudible]. 
 
Mr. Kurth stated we understand the Board’s position and we respect it. I’ll advise my client to explore the 
legal issues that you discussed, whether it be a subdivision or the other alternatives that were discussed. 
 
Chairman Hertz stated very good, thank you. 
 
Mr. Kurth stated thank you. 
 
Mrs. Kurth stated can I take my little zip drive with me? 
 
Chairman Hertz stated absolutely. Alright, the last item on the agenda has asked to be moved to the next 
agenda.  So with that we’re at the end of our meeting.  Is there a motion to adjourn? 
 
Mr. Bonforte stated I’ll make the motion to adjourn, Chairman. 
 
Chairman Hertz asked for all in favor.  The motion carried by a vote of 6 to 0. 
 
The meeting adjourned at 8:21 pm. 


